Joint submission to the UN Special Rapporteur on the human rights of migrants:
Pushback practices and their impact on the human rights of migrants, with a
focus on the United Kingdom and its border with France
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I.

Overview of submission

This submission presents the risk, and possible carrying out, of pushbacks at the Franco-British
land and sea borders. It analyses the UK’s externalisation of its border controls and the impact
this has on the right to seek asylum in the UK and for a claim to be individually assessed.
Moreover, it details more recent policy changes and ongoing proposals from the UK Home Office
which relate to pushbacks at sea and facilitate mass expulsions from UK territory.
II.

Responses to questionnaire

1. Please provide information on any relevant legislation or policy in relation to the right
to asylum to seek and enjoy in your country, which guarantees that migrants including
asylum seekers’ protection needs are examined individually, and they are not pushed back
at the international border without access to this assessment.
1.1 The UK is signatory to multiple international and regional legal instruments which protect the
right to seek asylum, as well as a migrant’s right to have his or her protection claim examined
individually and with due process. These include the 1951 Refugee Convention and 1967
Protocol, the International Covenant on Civil and Political Rights (ICCPR) and the European

Convention on Human Rights (ECHR). The rights upheld by the ECHR have been incorporated
into UK domestic law through the Human Rights Act 1988, which provides protections to asylum
seekers in the context of removals, in particular through the right to private and family life (Article
8 ECHR) and freedom from torture or inhuman or degrading treatment or punishment (Article 3).
The UK’s Immigration Rules relating to asylum set out certain procedural guarantees as well as
the principle of non-refoulement.1 However, the UK has eroded these rights in the context of those
seeking asylum at its border, which we will discuss in more depth in Section 3.
1.2 Although the UK has not ratified Protocol 4 to the ECHR on collective expulsions, but the
same principles set out in this Protocol are applicable when there is a claim based on Article 3 of
the ECHR.2
3. Please provide information on existing restrictions or limitations in law and in practice
in relation to the right to claim and seek asylum at international borders in your country
(e.g., border controls, restricted access to territory) and elaborate the impact of these
restrictions on the protection of the rights of migrants crossing international borders.
3.1 Juxtaposed controls and the right to seek asylum
3.1.1 Since 1994, the UK has operated border controls in northern France, authorised by a series
of bilateral agreements relating to juxtaposed controls and cross-border transit. The 1991
Sangatte Protocol first introduced national border checks at both exit and entry checks of the
Channel Tunnel,3 later expanded to Eurotunnel stations by the 2000 Additional Sangatte Protocol4
and to ferry ports in Calais and Dunkirk by the 2003 Le Touquet Treaty.5 These agreements,
enshrined in domestic law through the 2003 Juxtaposed Controls Order,6 effectively externalise
the British border onto French soil for the purposes of immigration prevention, with the explicit
purpose to “detect and deter potential clandestine illegal immigrants before they are able to set
foot on UK soil”.7 They thus present a significant risk of enabling pushbacks by externalising
border controls and circumventing the right to asylum.
3.1.2 The agreements establish UK ‘control zones’ across sites in northern France, Paris and
Brussels in which UK law enforcement officers carry out their own frontier control functions.
Officers in these zones are granted the right to search, arrest and detain people under UK legal
powers, effectively extending UK jurisdiction onto French soil. Indeed, the 2003 Juxtaposed
Controls Order modifies the terms of existing UK legislation to consider someone who ‘enters a
Control Zone’ the same as someone who ‘arrives in the United Kingdom’,8 granting the UK
extraterritorial power to deny leave to enter.

1

https://www.gov.uk/guidance/immigration-rules
https://committees.parliament.uk/writtenevidence/12080/pdf/
3
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/273137/2366.pdf
4
https://www.legislation.gov.uk/uksi/2001/1544/made?view=plain
5
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/238209/8117.pdf
6
https://www.legislation.gov.uk/uksi/2003/2818/contents/made
7
https://www.statewatch.org/media/documents/news/2007/nov/uk-border-review-report.pdf
8
Schedule 2(4) https://www.legislation.gov.uk/ukdsi/2003/0110465709/schedule/2, modifying the Immigration (Leave to Enter and
Remain) Order 2000: https://www.legislation.gov.uk/uksi/2000/1161/made
2

2

3.1.3 The bilateral agreements, whilst establishing UK sovereign powers on French soil, also
explicitly and repeatedly deny the possibility of claiming asylum to UK authorities,9 even when in
the UK ‘control zone’ or in UK detention facilities and thus subject to elements of UK law. There
are strong arguments to suggest that this would amount to a collective expulsion in light of the
absence of individual assessment of protection needs, and amount to a violation of Article 3 (see
Section 3.1.5). Moreover, the significant extraterritorial legal, financial and administrative control
wielded by the UK on French soil may trigger extraterritorial jurisdiction in line with ECtHR case
law such as Al Skeini v UK, and thus engender human rights responsibilities.10 Whilst the ECtHR
Grand Chamber’s 2020 ruling on pushbacks in the case of N.D and N.T v Spain overturned the
Chamber’s finding of collective expulsion in 2017 due in part to the use of force by the applicants,11
this “own culpable conduct” threshold would not apply in the vast majority of cases of those
entering a UK ‘Control Zone’ or attempting a sea crossing. This leaves open the possibility of the
UK being held legally accountable for collective expulsion.12
3.1.4 The UK government has established UK detention centres in these ‘control zones’, in which
a person at a UK border check suspected of having incorrect paperwork may be detained, after
having crossed through French border controls, in line with the law enforcement powers granted
to UK officials.13 In these detention centres, the consistently poor to non-existent access to legal
advice and healthcare, the ineffective or inactive safeguarding procedures and the lack of
detention and use of force paperwork issued to detainees14 raise concerns that people may be
being detained, denied entry to the UK and subsequently released back to French authorities
without due process and without an examination of their individual situation.15 In particular, the
lack of legal advice and paperwork issued means there is no meaningful access to domestic
remedy for those turned back at the border point.
3.1.5 The current set-up presents a risk of engaging in refoulement as a result of Article 3
violations found in France. Indeed, a recent ECtHR ruling on N.H. and others v France16 found
inhuman and degrading treatment in the case of three destitute asylum-seeking men who were
forced to sleep rough, which is not uncommon for those seeking asylum in France.17 Moreover,
multiple domestic courts as well as the ECtHR have found inhuman and degrading treatment in
the living conditions of migrants in the camps in the UK-France border region,18 to which people
are frequently released directly by UK authorities.19 Without individual assessment, this presents
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a risk of forced return, or pushback, to an unsafe place, in violation of UK domestic law,20 and
European21 and international22 human rights obligations.
3.1.6 Furthermore, the UK’s active political and financial support in implementing a hostile
environment for migrants across the northern French coastline, through the juxtaposed controls
and successive bilateral agreements, has contributed to increased dysfunctions in the right to
seek asylum in France: many people are put off seeking protection in the country entirely due to
the police brutality, harsh living conditions and enforced destitution, whilst the eviction and
invisibilisation policies in the area destroy trust in authorities and push vulnerable people directly
into the hands of smuggling and trafficking networks.23 On both sides of the border, experienced
experienced civil society actors,24 human rights watchdogs25 and political leaders26 have over
many years issued calls for these juxtaposed controls treaties to be revoked or significantly
adjusted in order to improve the continuing human rights crisis at the UK-France border.
3.2 Maritime operations
3.2.1 The UK Home Office has recently proposed, and put in place to an extent, a wide range of
policies in response to small boat crossings across the Channel. The rise in crossings by small
boat has been directly linked to the juxtaposed controls and heavy securitisation of the border
area,27 and the increased risk has resulted in a number of avoidable deaths by maritime route.28
Many of the recent policies in relation to this undermine the right to individual assessment of an
asylum claim, and indeed some of the as of yet unimplemented proposals would amount to
pushbacks.
3.2.2 In 2019, in response to a small increase in asylum seekers arriving by boat from northern
France, the UK government began a campaign to return maritime arrivals.29 Lawyers suspected
that the Home Office was using an expedited Dublin procedure in order to achieve this, or indeed
bypassing the Dublin procedure entirely, via the so-called Operation Sillath.30 More recently, some
of those arriving by small boat have been arrested and imprisoned on charges of facilitating
irregular entry despite there being no evidence of their involvement in wider smuggling
operations.31 This gravely undermines the right to individual assessment of an asylum claim and
indeed discriminates against those arriving by certain means, in violation of the principle of noncriminalisation of irregular entry.32
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3.3 Since the aforementioned developments, the Home Office has put forward a range of
proposals aimed at preventing small boats from reaching the UK. This has involved pressure on
French authorities, supported most recently by a £28.1 million funding agreement towards extra
police deployment and surveillance in November 2020,33 to engage in pullbacks by preventing
departures from the coastline, frequently by use of force. Given that these measures are funded
directly, and are partly overseen, by the UK,34 the effective control wielded over these operations
by the UK may be deemed to engender extraterritorial jurisdiction over them35 and could therefore
be found liable for ECHR violations emanating from the operations.
3.4 Further to this, the UK Home Office has also been actively pressuring the French authorities
to begin interceptions and pushbacks at sea in order to prevent asylum seekers from reaching
British territorial waters. The UK Government has even offered to engage directly in “returns at
sea”36 and to assist such operations through joint exercises at sea, despite diverging French and
British interpretations of maritime law as to whether interceptions would be legal or not.37 Whilst
such interceptions have not yet been carried out, to our knowledge, the Home Office’s assertion
that they believe this would be lawful, and the change to Immigration Rule 327 (See Section 3.3.3
below), suggests such measures may well be implemented in the future.
3.3 ‘Safe third country’ policy - UK Immigration Rules
3.3.1 Further to the above measures in relation to the UK’s extraterritorial border controls and
migration management operations, the UK updated its domestic Immigration Rules in light of its
withdrawal from the European Union on 31 December 2020.38 Two aspects of these, which we
outline below, are particularly concerning in relation to the right to individual assessment of an
asylum claim and the prohibition on collective expulsions.
3.3.2 Rule 345A lays out conditions under which an asylum applicant may have their claim
rendered inadmissible if “an applicant could enjoy sufficient protection in a safe third country [...]
because they could have made an application for protection to that country but did not do so and
there were no exceptional circumstances preventing such an application being made”. This grants
Home Office caseworkers the power to render inadmissible, at any point throughout the
procedure, the asylum claim of any person who is proven to have passed through a safe third
country,39 which by nature of the geographical positioning of the UK almost every irregular arrival
will have done. Moreover, under Rule 345C, once a claim is declared inadmissible the claimant
may be returned either to the “safe third country” passed through or to “any other safe third country
which may agree to their entry”. In its guidance on these decisions, the Home Office gives no
procedural guarantees of ensuring this “other safe third country” would be safe in relation to the
applicant’s individual circumstances.40 This prevents a person from having a substantive asylum
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claim heard in the UK based on the route of arrival, and risks removal without adequate
assessment.
3.3.3 In addition to the above, Rule 327D removes the possibility of placing an asylum claim whilst
in the territorial waters of the UK. Read together with 327C, this actually suggests that individuals
must be brought to a “designated place of asylum claim”, which could include a UK facility abroad,
beyond UK jurisdiction. The UK thus appears to be laying the way for an Australian-type model
of offshore detention and asylum processing, and the government has indeed sought advice from
Australian Border Force on these issues.41 In light of the Home Office’s proposals to begin
interceptions and returns at sea (as discussed above), the non-entrée policies enabled by these
Immigration Rules amendments risk entirely circumventing the right to UK asylum, as well as
leading to a proliferation of collective expulsions.
4. Please provide information on any concrete instances of pushbacks, including an
analysis on the circumstances of the event.
4.1 As discussed above, individuals are regularly encountered by UK Border Force officials at the
juxtaposed border controls, and detained and/or turned back immediately without the possibility
of placing an asylum claim. Some are issued with UK paperwork stating that they are considered
to be illegal entrants in the UK (see Annexes A, B and C), and yet are summarily returned to
French authorities.
4.2 Moreover, Refugee Rights Europe has spoken to several individuals who testified to having
arrived in the UK by boat and subsequently been detained and returned to France, despite not
having had Eurodac fingerprints as is the general requirement for a removal under the Dublin
procedure (see Annexes D and E). Operation Sillath, as discussed in Section 3.2.2, offers a
concrete example of this kind of pushback.
5. Please indicate any specific challenges that your Government has encountered, in the
context of the COVID-19 pandemic, on ensuring the human rights of migrants crossing
international borders, either by land or by sea.
For further information on human rights infringements in the UK-France borderzone during Covid19, see RRE’s recent report ‘Facing Multiple Crises’. For challenges faced by those having arrived
in the UK, please see HMIP’s report on the poor conditions in detention facilities that new arrivals
are referred to, an NGO joint letter relating to the conditions in military barracks used to house
new arrivals during the Covid-19 pandemic and a report on conditions of removal for those having
arrived by boat.
6. Please indicate any challenges and/or obstacles faced by Governmental institutions or
civil society organizations and individuals in protecting the human rights of migrants at
international borders, including those in distress at sea and in situations where pushbacks
or pullbacks are likely to take place.
41
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6.1 Civil society organisations based in northern France struggle to have visibility on practices of
detention and removal in the UK ‘control zones’ on French territory due to the lack of paperwork
issued by UK authorities.42 With regards to the occasional testimonies of returns at sea, the
frequent eviction of people’s living sites and constant cycle of redisplacement means it is very
difficult to remain in telephone contact with those who testify, in order to follow up on the incident
recounted.
6.2 More widely, there is a harsh clampdown on the activities of NGO workers and volunteers
assisting migrants in northern France, with regular police intimidation, fines and harassment. 43
This forms a central part of the cross-border ‘no points of fixation’ policy, funded by the British
and implemented by the French, intended to render the area unlivable for migrants and thus
dissuade them from settling there whilst in transit.44 Recently, this has included bans on food
distributions in the town of Calais that were operated by grassroots NGOs.45
6.3 The routine cycle of police evictions of living sites has a profoundly damaging effect on the
mental and physical health of migrants in the area, as well as on the work of aid organisations. 46
It also makes monitoring and contesting human rights abuses in the borderzone extremely
difficult, with the continual re-displacement of people serving to invisibilise many of the most
marginalised or vulnerable communities.
III.

Conclusion

The analysis of the UK’s externalisation of its border controls presented in this submission raises
urgent concerns regarding the impact of the UK’s immigration and border policies on the right to
seek asylum in the UK and for a claim to be individually assessed. Within the UK’s cooperation
with France, pullbacks are carried out regularly, and following recent UK policy changes and
ongoing proposals from the UK Home Office, there is a further risk of pushbacks becoming a
common reality at the Franco-British land and sea borders; threatening to facilitate mass
expulsions from UK territory.
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IV.

Annexes

Annex A: Paperwork issued by UK Border Force in the UK ‘control zone’ in Calais, shared with
RRE by a partner organisation operating in northern France
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Annex B: Paperwork issued by UK Border Force in the UK ‘control zone’ in Calais, shared with
RRE by a partner organisation operating in northern France
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Annex C: Paperwork issued by UK Border Force in the UK ‘control zone’ in Calais, shared with
RRE by a partner organisation operating in northern France
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Annex D: Testimony shared with Refugee Rights Europe in 2019
The case of ‘A’
In this case, the individual crossed to the UK by small boat with several others in early 2019, and
was asked to give fingerprints upon arrival. After being processed, he was told that the French
government had accepted for him to be returned to France, despite him not having any fingerprints
there. He was taken to a detention centre near Heathrow, and was shown some paperwork but
did not understand as there was no interpreter available. He was not given a solicitor. Whilst in
detention, one night immigration officials came to say he would be removed to France, and after
resisting they handcuffed him to take him into a van and then an airplane. After continued
resistance, the pilot refused to take the man, and he was removed to the detention centre. He
was then visited by a solicitor but without an interpreter, who said they would be in contact the
following day, but did not call. The following night, six security staff came to take the man away,
accompanied by a doctor. He was placed on an airplane again and returned to Toulouse. He was
given paperwork, but we are no longer able to contact him to obtain it. ‘A’ says he was the only
one of the people in his boat to be returned to France. He has a brother in the UK, which he
informed the Home Office of.

Annex E: Testimony shared with Refugee Rights Europe in 2019
The case of ‘B’
In the case of ‘B’, he arrived in the UK by small boat in 2019 and was picked up by UK authorities
upon arrival in Dover. He was interviewed by immigration officers who asked him questions about
which countries he passed through to get to the UK, and he said all the countries including Turkey,
Greece, and most recently France. He said that he had no fingerprints or was officially recorded
in any of them, his first fingerprints being in Dover. They asked him whether he was told that
people arriving in France would be returned there because it is a safe country, which he had not,
and they said that this was Dublin related. Several hours later he was taken to a detention centre
near a London airport, where he stayed for a month. Two others in the centre had Greek ID cards,
but were released and allowed to claim asylum. When he asked about this, the response was that
each case was assessed individually, and that the Home Office had contacted all the countries
he had passed through but only France accepted him back. After insisting, he was shown a letter
that said France accepted him back. He went on a hunger strike. The night after getting a new
lawyer, a large number of security officers came and took him to an airport outside of London,
and put him on a deportation flight on which around 50 people were being removed to Germany
and a small number to France. He was taken to Toulouse. Upon arrival, he was released from
the airplane and showed the letter to the French authorities, who said they did not ask for him
back and could not do anything for him. They checked their system but could not find his record,
and suggested that he was sent back because he had told the UK authorities he had been in
France. Following this he went back to Calais to ask the authorities there whether they had his
name on their system. They also had no record of him. By this time, the only country he had
claimed asylum in was the UK. ‘B’ also spoke of another Iranian man who had arrived in the UK,
and after six months, went for his regular Home Office signature reporting but was arrested and
deported to France. It is unknown whether he had fingerprints in France or not.
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